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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  383, 390, 391,  and  392 

[FHWA  Docket  No.  MC-1281 
RIN  2125-AB-AB79 

Blood  Alcohol  Concentration  Level  for 
Commercial  Motor  Vehicle  Drivers 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

summary:  The  FHWA  is  amending  Parts 
383.  390,  391,  and  392  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  in  accordance  with  the 
Conunercial  Motor  Vehicle  Safety  Act  of 
1986  (the  Act).  The  revisions  establish 
0.04  percent  as  the  blood  alcohol 
concentration  (BAG)  level  at  or  above 
which  a  commercial  motor  vehicle 
(CMV)  operator  would  be  disqualified 
from  operating  a  CMV  under  Section 
12008  of  the  Act.  As  used  in  this 
document,  BAC  means  alcohol 
concentration  expressed  in  grams  of 
alcohol  per  100  milliliters  of  blood,  or  in 
grams  of  alcohol  per  210  liters  of  breath, 
regardless  of  the  means  of  measurement 
employed.  The  rule  also  requires  CMV 
operators  with  any  measured  or 
detected  BAC  to  be  placed  out-of¬ 
service  for  a  24-hour  period  in 
accordance  with  Section  392.5  of  tlie 
FMCSRs.  Sections  12009  and  12011  of 
the  Act  require  States  to  adopt  similar 
licensing  sanctions  for  CMV  operators 
to  avoid  a  withholding  of  Federal-aid 
highway  funds. 

The  rule  is  based  on  comments 
received  to  a  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Register  on  May  10, 1988  (53  FR 
16656),  and  findings  of  a  study  by  the 
National  Academy  of  Sciences  (NAS), 
1987,  Special  Report  No.  216,  “Zero 
Alcohol  and  Other  Options:  Limits  for 
Truck  and  Bus  Drivers”  (the  NAS 
Study). 

EFFECTIVE  DATE:  October  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jill  L.  Hochman,  Chief,  Standards 
Review  Division,  Office  of  Motor  Carrier 
Standards  (202)  366-4009,  or  Mr.  Thomas 
P.  Holian,  Office  of  the  Chief  Counsel, 
(202)  366-1350,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 


SUPPLEMENTARY  INFORMATION: 
Background 

Summary  of  the  BAC  Level  Provisions 
of  the  Act 

Section  12008(f)  of  the  Act  requires 
the  Secretary  of  Transportation 
(Secretary)  to  establish  the  BAC  level, 
not  to  exceed  0.10  percent,  at  or  above 
which  a  person  when  operating  a  CMV 
shall  be  deemed  to  be  driving  while 
under  the  influence  (DUI)  of  alcohol  and 
subject  to  the  licensing  sanctions 
described  in  the  Act  in  Section  12008 
(discussed  below).  Failure  to  issue  such 
a  rule  by  October  27, 1988,  will  result  in 
this  level  being  set  at  0.04  percent. 

Under  section  12009(a)(3)  of  the  Act, 
each  State  must,  by  October  1, 1993, 
adopt  and  enforce  laws  consistent  with 
the  Federal  requirement,  and  consistent 
with  any  out-of-service  regulations 
issued  by  the  Secretary  under  section 
12008(d)(1)  of  the  Act,  in  order  to  avoid 
having  Federal-aid  highway 
construction  funds  withheld. 

Also  under  section  12009,  States  must 
adopt  disqualification  provisions  for 
CMV  operators  described  in  the  Act. 
These  disqualification  provisions 
became  effective  on  July  1, 1987  (52  FR 
20574),  and  are  contained  in  Section 
383.51  of  the  FMCSRs  (49  CFR  383.51). 
Disqualifications  under  the  Act  apply  to 
operators  of  “commercial  motor 
vehicles”  as  defined  in  the  Act  and 
occur  for  offenses  which  were 
committed  after  July  1, 1987.  Certain  of 
these  disqualifications,  or  licensing 
sanctions,  would  apply  to  CMV  drivers 
who  are  “deemed  to  be  under  the 
influence  of  alcohol.” 

Section  12008  of  the  Act  provides  that 
CMV  operators  who  are  found  to  have 
committed  a  first  violation  of  driving  a 
CMV  under  the  influence  of  alcohol 
shall  be  disqualified  for  a  least  1  year. 
For  a  CMV  operator  carrying  hazardous 
materials,  this  disqualification  shall  be 
for  at  least  3  years.  Any  CMV  operator 
found  to  have  committed  a  second  such 
offense  (at  any  time  without  regard  to  a 
time  limit  for  the  second  offense)  shall 
receive  a  lifetime  disqualification  or  a 
disqualification  for  a  period  of  not  less 
than  10  years,  as  may  be  prescribed  by 
the  Secretary. 

The  requirement  in  the  Act  for  the 
Secretary  to  commence  a  rulemaking  to 
determine  the  appropriate  BAC  level  by 
October  27, 1987,  was  fulfilled  by 
publication  of  the  advance  notice  of 
proposed  rulemaking  (ANPRM)  of 
March  23, 1987  (52  FR  9192),  to  which  31 
responses  were  received.  Also  as 
required  by  the  Act,  the  FHWA 
contracted  with  the  NAS  to  conduct  a 
study  of  the  appropriateness  of  reducing 
the  BAC  level  at  or  above  which  a 
person,  when  operating  a  CMV,  is 


deemed  to  be  driving  while  under  the 
influence  of  alcohol  from  0.10  to  0.04 
percent.  The  findings  of  the  NAS  study 
and  comments  received  on  the  ANPRM 
formed  the  basis  of  the  NPRM  of  May 
10, 1988. 

Comments  on  the  NPRM 
The  FHWA  received  78  responses  to 
the  NPRM:  these  are  enumerated  by 
category  in  Exhibit  1.  In  addition  to 
considering  the  written  docket,  the 
FHWA  sponsored  two  public 
information  forums  (in  Washington,  DC 
and  Denver,  Colorado)  at  which  17 
persons  testified  on  behalf  of  a  wide 
range  of  organizations. 

Exhibit  1 

Respondents  to  the  BAC  NPRM  by  Category 


National  Transportation  Safety  Board .  1 

National  Academy  of  Sciences .  1 

Other  Federal  agencies . 1 

State  agencies  representing  37  States: 

Departments  of  motor  vehicles .  28 

State  Police  departments .  11 

Other  State  agencies . 7 

Total  State  agencies .  46 

Localities .  4 

State-  and  locality-related  organiza¬ 
tions . 2 

Trucking  industry  and  related  parties: 

Associations .  6 

Carriers .  4 

Unions . 1 

Total  trucking-related .  11 

Bus  industry .  3 

Trade  associations .  2 

Insurance  industry .  3 

Public  interest  groups .  3 

Individuals . 1 

Total  respondents .  78 


The  FHWA  expects  to  assess  whether 
and  what  types  of  duplication  or  overlap 
may  exist  between  alcohol-related 
requirements  of  the  Commercial  Driver’s 
License  (CDL)  program  (i.e..  Part  383) 
and  the  requirements  in  Parts  390,  391, 
and  392  of  the  FMCSRs.  This  will  be 
part  of  the  FHWA’s  continuing  efforts  to 
ensure  that  the  CDL  program  is  practical 
and  effective.  Any  reduction  or 
elimination  of  burdens  on  drivers. 

States,  local  jurisdictions,  or  motor 
carriers  that  may  be  realized  as  part  of 
this  assessment  would  be  incorporated 
into  future  rulemaking  actions. 

The  rest  of  this  supplementary 
information  section  summarizes  the 
major  differences  between  the  NPRM 
and  this  final  rule,  discusses  the 
FHWA’s  selected  approach  to 
establishing  the  BAC  levels  and 
penalties  as  mandated  in  the  Act, 
discusses  the  resultant  enforcement 
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issues,  and  presents  a  section-by-section 
analysis  of  the  rule. 

Major  Differences  Between  NPRM  and 
Final  Rule 

In  response  to  the  comments  on  the 
NPRM.  the  FHWA  has  incorporated 
numerous  changes  and  refinements  in 
the  final  rule,  all  of  which  are  discussed 
in  detail  further  below.  In  brief,  the 
FHWA  has: 

1.  Established  0.04  percent  as  the  BAG 
level  at  or  above  which  a  person  when 
operating  a  CMV  shall  be  deemed  to  be 
driving  while  under  the  influence  of 
alcohol; 

2.  Revised  the  definition  of 
“conviction”  to  specifically  include 
administrative  determinations; 

3.  Specifically  slated  that  CDL 
holders,  by  the  act  of  driving  a  CMV, 
have  given  their  implied  consent  to  such 
testing  as  is  requisite  to  the  enforcement 
of  this  rule; 

4.  Clarified  that  the  24-hour  out-of¬ 
service  sanction  applies  to  all  drivers 
having  any  measured  or  detected 
alcohol  concentration  while  on  duty,  or 
operating,  or  in  physical  control  of  a 
CMV  or  other  motor  vehicle  covered  by 
Section  392.5;  and 

5.  Delineated  the  minimum 
requirements  for  State  compliance  with 
the  BAC-related  disqualification 
provisions  of  the  Act  and  clarified  that 
States  need  not  necessarily  apply  their 
other  DUI  sanctions  at  the  0.04  percent 
BAC  level. 

Selection  of  BAC  Levels  and  Associated 
Penalties 

The  NPRM  addressed  both  the 
substance  and  the  form  of  the  BAC 
offenses  and  penalties  mandated  by  the 
Act 

In  terms  of  substance,  the  NPRM 
designated  0.04  percent  as  the  BAC  level 
at  or  above  which  the  disqualification 
provisions  of  the  Act — generally,  one 
year  for  the  first  offense  and  life  for  the 
second  ofiense — ^would  take  effect  The 
final  rule  retains  this  0.04  percent 
threshold  because  it  garnered  the 
implicit  or  explicit  support  of  most 
docket  respondents  and  because  the 
NAS  study  recommended  a  0.04  percent 
level. 

With  respect  to  the  docket  the 
overwhelming  majority  of  respondents 
in  all  categories  supported  no  change  in 
the  0.04  level,  as  demonstrated  in 
Exhibit  2.  Among  the  commenters 
seeking  a  different  level,  there  was  no 
agreement  as  to  what  that  level  should 
be.  For  example,  while  the  NTSB  urged 
a  0.00  percent  standard,  the 
International  Association  of  Chiefs  of 
Police  urged  the  retention  of  0.10  percent 
or  existing  State  per  se  percentages,  if 


lower,  as  the  trigger  for  disqualification 
for  one  year  or  more. 


Exhibit  2.— Recommended  BAC  Levels 
FOR  Disqualification 


Respondent 

Category 

0.00 

0.04 

N^M 

0.10 

or 

State 

DUI 

0.05 

or 

0.06 

NTSB . . 

1 

NAS . 

1 

Other  Federal 

1 

State  agencies . 

Localities . . . 

4 

31 

3 

8 

1 

3 

State-Zlocality- 

1 

1 

Trucking  industry 
and  related . 

2 

9 

Bus  industry . 

1 

2 

2 

Insurance  irxJustry  „ 
PubHc  interest 

3 

3 

In^duals . . 

1 

In  the  absence  of  any  consensus  for 
change  from  the  proposed  0.04  percent 
level  the  FHWA  continues  to  agree  with 
the  scientific  findings  of  the  NAS  study. 
Briefly,  the  NAS  committee  concluded 
that  any  BAC  level  above  zero,  most 
commercial  drivers  would  experience  a 
degradation  in  skill  that  would  increase 
the  risk  of  crash  involvement  The 
majority  (three-fourths)  of  the  committee 
recommended  that  penalties  required  by 
the  Act  be  applied  to  violations  of  0.04 
percent  or  higher  BAC.  (The  report  may 
be  purchased  from  the  Transportation 
Research  Board,  2101  Constitution 
Avenue,  NW.,  Washington,  DC  20418, 
for  a  $20.00  fee.  A  copy  of  the  report  is 
available  for  examination  in  the  docket.) 

Thus,  the  FHWA  has  retained  0.04 
percent  as  the  BAC  level  at  or  above 
which  CMV  operators  will  be  subject  to 
the  disqualification  provisions  of  the 
Act.  Furthermore,  in  light  of  the  NAS 
recommendations  and  the  Acl  the  final 
rule  retains  the  24-hour  out-of-service 
sanction  to  be  applied  to  drivers  who 
have  any  measured  BAC  or  any 
detected  presence  of  alcohol. 

The  form  of  the  proposed  rule  elicited 
significant  comment.  Setting  up  a  three¬ 
tiered  structure  of  alcohol-related 
offenses  and  penalties  for  CMV 
operators,  the  NPRM — 

1.  Defined  “driving  under  the 
influence”  (DUI)  for  CMV  operators  at 
0.10  percent  BAC  or  the  State  DUI  level, 
whichever  is  lower.  At  this  level.  State 
criminal  and/or  administrative 
penalties,  the  disqualifications  specified 
in  the  Act,  and  the  24-hour  out-of¬ 
service  would  all  apply.  (The  purpose  of 
this  proposed  definition  was  to  formally 
satisfy  the  requirements  of  the  Act 


without  conflicting  with  existing  State 
DUI  statutes.) 

2.  Expanded  the  list  of  offenses  under 
Part  383  to  include  “driving  a 
commercial  motor  vehicle  with  an 
alcohol  concentration  of  0.04  percent  or 
more.”  At  this  level,  the 
disqualifications  of  the  Act  and  the  24- 
hour  out-of-service  sanction  would  both 
apply.  (This  provision  was  intended  to 
meet  the  substantive  thrust  of  the  Act, 
which  was  to  provide  for 
disqualification  at  a  BAC  level 
consonant  with  the  Act’s  goal  of 
improved  highway  safety.) 

3.  Modified  Section  392.5  of  the 
FMCSRs  to  apply  the  24-hour  out-of- 
service  sanctions  to  CMV  operators 
having  any  positive  alcohol 
concentration.  (This  was  in 
consideration  of  the  NAS  study  majority 
recommendations,  and  in  keeping  with 
sections  12009(aH21)  and  12008(d)(1)  of 
the  Act  and  the  FHWA’s  existing 
authority  regarding  Section  392.5.) 

In  commenting  on  the  three-tiered 
structure  of  the  NPRM,  the  International 
Brotheriiood  of  Teamsters  (IBT)  asserted 
that  “the  DOT  has  exceeded  Congress’ 
grant  of  authority  by  creating  a 
disqualifying  offense  not  found  in  the 
statute” — ^that  is,  number  2  above. 
According  to  the  IBT,  the  Act  only  gave 
the  Secretary  the  authority  to  determine 
“the  blood  alcohol  concentration  level  at 
or  above  which  a  person  when  operating 
a  commercial  motor  vehicle  shall  be 
deemed  to  be  driving  under  the 
influence  of  alcohol”  and  subject  to  the 
penalties  included  in  the  Act 

Although  the  FHWA  believes  that  the 
“three-tiered”  structure  included  in  the 
NPRM  would  fully  accord  with  the 
substantive  requirements  of  the  Act  the 
FHWA  has  altered  the  form  of  the  final 
rule  to  accommodate  objections  such  as 
those  raised  by  the  IBT.  Under  this 
revised,  two-tiered  structure,  the  FHWA 
has — 

1.  Established  0.04  percent  as  the  level 
at  or  above  which  a  person  when 
operating  a  commercial  motor  vehicle 
shall  be  deemed  to  be  driving  under  the 
influence  of  alcohol  and  subject  to  the 
disqualification  provisions  of  the  Act; 
and 

2.  Continued  to  specify  that  drivers 
having  any  positive  alcohol 
concentration  will  be  subject  to  the  24- 
hour  out-of-service  sanctions. 

To  elicit  a  broad  range  of  opinion  and 
to  assist  the  FHWA  in  the  long-term 
planning  of  its  regulatory  agenda,  the 
NPRM  raised  three  specific  questions 
related  to  the  proposed  BAC  levels  and 
associated  penalties. 

First,  the  NPRM  asked  whether 
additional  penalties  (i.e.,  over  and  above 
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the  24-hour  out-of-service]  would  be 
appropriate  for  second  offenses  below 
0.04  percent  BAG.  The  respondent  State 
agencies  expressed  a  2-to-l  preference 
against  the  imposition  of  such  an 
ascending  scale  of  sanctions,  largely 
because  of  the  associated  record¬ 
keeping  and  administrative  problems. 

On  the  other  hand,  the  International 
Association  of  Chiefs  of  Police,  the 
National  Transportation  Safety  Board, 
and  five  other  non-State  respondents 
favored  the  idea.  Since  the  Act  provides 
no  explicit  authority  for  penalties  other 
than  24  hours  out-of-service  for 
violations  of  section  392.5,  and  since  the 
State  agencies  generally  opposed  the 
concept,  the  FHWA  has  not  added  such 
ascending  penalties  to  this  regulation 
and  does  not  currently  intend  to  seek 
additional  authority  to  impose  them. 

Second,  the  NPRM  asked  whether 
there  were  any  practical  alternatives  to 
the  repeal  or  amendment,  with  respect 
to  CMV  operators,  of  State  laws 
presuming  that  a  person  with  a  BAG  of 
less  than  0.05  percent  is  not  under  the 
influence  of  alcohol.  Nine  States 
asserted  that  no  such  alternative  exists; 
four  States  stated  that  no  conflict  would 
exist  as  long  as  the  CMV  offense  is 
treated  administratively  at  levels  below 
0.05  percent  The  final  rule,  as  discussed 
fiulher  below  under  “enforcement" 
allows  the  States  to  treat  violations  of 
the  disqualifying  BAG  level  by  means  of 
administrative  or  criminal  proceedings, 
or  both. 

Third,  the  NPRM  asked  whether  CMV 
drivers  having  a  BAG  between  0.04 
percent  and  0.10  percent  (or  the  State 
DUI  level,  if  lower]  should  receive 
shorter-term  disqualifications  than  those 
specified  in  the  Act  for  violations  of  the 
disqualifying  BAG  level.  Of  the  46 
respondent  State  agencies,  13  suggested 
such  a  change.  However,  the 
restructuring  of  offenses  and  penalties 
in  this  final  rule  into  a  “two-tiered 
approach”  obviates  any  such  possibility. 

Enforcement  Issues 

Enforcement  of  this  regulation  will  be 
primarily  a  State  responsibility. 
However,  the  docket  revealed  that  20  cf 
the  respondent  State  agencies 
(representing  18  of  the  37  respondent 
States]  foresaw  enforcement  difficulties 
with  the  BAG  levels  proposed  in  the 
NPRM. 

In  essence,  the  enforcement  problem 
is  as  follows.  (Chapter  4  of  the  NAS 
report,  cited  above,  provides  further 
details.]  Each  State,  in  working  out  its 
DUI  policies  as  a  synthesis  of 
legislative,  judicial,  and  enforcement 
precedents  and  actions,  has  laboriously 
developed  a  set  of  standard  procedures 
with  which  to  deal  with  DUI  cases.  In 


general,  as  a  typical  DUI  case 
progresses  through  the  successive  stages 
of  identification  of  a  vehicle  to  be 
stopped,  determination  of  the  driver’s 
alcohol  use,  testing  for  impairment, 
arrest,  evidential  testing,  and  criminal 
and/or  administrative  proceedings,  an 
ever-higher  degree  of  reasonable 
suspicion/probable  cause  is  required. 
The  fundamental  concern  of  the  States 
is  that,  at  the  relatively  low  levels  of 
BAG  established  in  this  rule,  driver 
performance  behind  the  wheel  may  not 
be  sufficiently  erratic  to  justify  stopping 
a  given  vehicle  much  less  proceeding 
with  driver  testing  procedures. 
Furthermore,  even  if  the  driver  is 
already  stopped  consistent  with  proper 
legal  procedures,  such  as  at  a  roadblock 
or  weigh  station  or  pursuant  to  other 
legitimate  enforcement  actions,  the  lack 
of  reasonable  suspicion/probable  cause 
(which  are  generally  not  present  at  the 
lowest  BAG  levels]  may  prohibit 
proceeding  with  driver  testing 
procedures. 

An  analysis  of  the  enforcement 
problem  demonstrates  that  the  States 
will  indeed  be  able  to  enforce  this  rule 
to  the  FHWA’s  satisfaction  without 
compromising  their  individual  positions 
on  legal  and  constitutional  issues.  This 
rule  does  not  require,  nor  does  FHWA 
intend  to  mandate,  any  change  in  a 
State’s  existing  procedures  for  initially 
stopping  vehicles  and  their  drivers  for 
the  enforcement  of  DUI  laws.  A  State 
will  not  have  to  institute  roadblocks, 
random  testing  programs  or  other 
enforcement  procedures  which  have 
been  held  unconstitutional  in  the  State 
or  which  the  State  does  not  wish  to 
implement.  On  the  other  hand,  FHWA 
does  view  the  institution  of  additional 
enforcement  techniques  as  consonant 
with  the  highway  safety  goals  of  the 
Act,  and  encourages  the  implementation 
of  such  techniques  as  are  legally 
permissible  within  a  given  State. 

This  rule  does,  however,  intensify  the 
stringency  of  the  procedures  and 
sanctions  to  be  applied  to  those  GMV 
operators  who  are  stopped,  whether  the 
stop  is  instituted  to  enforce  the  State 
DUI  laws  or  is  a  routine  stop,  such  as  at 
a  weigh  station.  Any  measured  alcohol 
concentration  or  detected  presence  of 
alcohol  according  to  permissible  State 
procedures,  will  be  cause  for  a  24-hour 
out-of-service  order.  Moreover,  if  an 
enforcement  officer  has  reasonable 
suspicion/probable  cause  or  other  legal 
justification  to  require  a  GMV  operator 
to  submit  to  alcohol  concentration 
testing  as  permitted  by  the  State,  levels 
of  0.04  percent  and  above  will  subject  a 
driver,  after  due  process,  to 
disqualification  under  the  Act  and  to 
such  other  State  sanctions  as  may  be 


appropriate.  Because  the  final  rule 
specifically  extends  implied  consent  to 
all  GDL  holders,  a  GMV  operator  who 
refuses  a  test  required  of  him/her  by  the 
State  will  be  subject  to  the 
disqualifications  of  the  Act  as  well. 

Thus,  within  the  limits  of  each  State’s 
unique  compromise  between  law 
enforcement  needs  and  the  protection  of 
individual  rights,  the  States  will  be 
expected  to  intensify  the  stringency  with 
which  they  deal  with  GMV  operators 
who  are  identified  for  alcohol 
enforcement. 

In  sum,  to  be  in  compliance  with  the 
BAG  regulations,  a  State  will  have  to 
adopt  and  enforce  legislation  which — 

1.  Establishes  0.04  percent  as  the  BAG 
level  at  or  above  which  a  person  when 
operating  a  commercial  motor  vehicle 
shall  be  deemed  to  be  driving  under  the 
influence  of  alcohol  according  to  section 
12009  of  the  Act,  and  enforces  the 
corresponding  disqualification  sanctions 
of  the  Act  by  means  of  administrative 
and/or  civil  proceedings.  Nothing  in  the 
Act,  or  in  Part  383  as  revised  in  this  final 
rule,  requires  a  State  to  handle  the 
violation  of  the  disqualifying  BAG  level 
as  a  criminal  offense,  or  to  necessarily 
apply  its  other  DUI  sanctions  at  the  0.04 
percent  BAG  level.  However,  the  States 
would  also  be  expected  to  continue  to 
apply  their  existing  criminal  and/or 
administrative  DUI  statutes  to  GMV 
operators  found  to  be  operating  a 
vehicle  at  or  above  the  BAG  level 
otherwise  established  by  State  law  as 
DUI,  and  to  subject  violators  of  the 
disqualifying  BAG  level  to  any 
consequent  additional  penalties; 

2.  Establishes  and  eifforces  a  24-hour 
out-of-service  sanction  against  any 
GMV  operator  having  any  measured 
alcohol  concentration  or  any  detected 
presence  of  alcohol;  and 

3.  Implements  and  enforces  an  implied 
consent  provision  for  all  GMV  operators 
with  respect  to  any  testing  requisite  to 
the  enforcement  of  the  items  numbered  1 
and  2  above,  so  that  refusal  to  submit  to 
testing  would  subject  a  person  to 
penalties  that  are  no  less  stringent  than 
those  to  which  testing  could  lead. 

A  sample  of  legislation  accomplishing 
the  above  purposes,  prepared  by  legal 
consultants  to  AAMVA,  is  reproduced 
herein  as  Appendix  A. 

Furthermore,  to  be  in  compliance  with 
the  BAG  provisions  of  the  Act,  a  State 
will  not  have  to  adopt  legislation  or 
procedures  which  would  run  counter  to 
the  State’s  constitutional  limitations  or 
policy  choices  on  enforcement 
techniques  (e.  g.,  a  State  would  not  have 
to  implement  roadblocks  if  such  a 
measure,  has  been  held  to  be 
unconstitutional  by  that  State’s  courts. 
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or  if  the  State  chooses  not  to  use  that 
measure).  States  are,  however, 
encouraged  to  strengthen  their  testing 
methods  and  procedures. 

Section-By-Section  Analysis 

Section  383.5  Definitions. 

Alcohol  concentration.  “Alcohol 
concentration,"  when  expressed  as  a 
percentage,  is  here  defined  to  mean 
grams  of  alcohol  per  100  milliliters  of 
blood  or  grams  of  alcohol  per  210  liters 
of  breath.  This  deHnition  is  not  intended 
to  restrict  the  types  of  bodily  fluids 
tested  by  the  States  in  order  to  arrive  at 
the  blood  or  breath  alcohol  level.  Tests 
of  urine  or  saliva,  if  part  of  a  State’s 
available  procedures,  would  be  perfectly 
acceptable  under  this  regulation  as  long 
as  the  scientiHc  accuracy  of  the  test 
meets  the  State's  requirements,  and  as 
long  as  the  results  are  expressible  in 
terms  of  alcohol  concentration  as 
defined  herein. 

Conviction.  Seven  States  commented 
that  the  definition  of  “conviction"  in  the 
regulatory  text  of  the  NPRM  needed  to 
be  revised  to  include  an  administrative 
finding  by  a  State  that  a  violation  was 
committed.  Based  on  Section  6-205(c)  of 
the  Uniform  Vehicle  Code  (1987)  as 
adopted  by  the  Legal  Services 
Conunittee  of  AAMVA,  the  revised 
definition  specifically  includes  such 
administrative  findings.  According  to 
this  definition,  a  “conviction”  will  occur 
even  if  a  person  is  referred  to  a  remedial 
program  as  a  substitute  for  the 
imposition  of  a  penalty,  fine,  or  other 
sanction. 

Driving  a  commercial  motor  vhicle 
while  under  the  influence  of  alcohol. 

This  definition  embodies  §  383. 
51(b)(2)(i),  which  is  analyzed  in  detail 
further  below. 

Section  383.51  Disqualification  of 
drivers. 

The  final  rule  revises  the  wording  of 
the  introductory  text  of  paragraph  (b) 
because  the  wording  in  the  NPRM, 
"Disqualification  for  criminal  offenses," 
implied  that  the  violation  of  the 
aisqualifying  BAC  level  is  to  be  treated 
as  a  criminal  offense.  However,  nothing 
in  the  Act  requires  such  a  violation  to  be 
dealt  with  exclusively  through  criminal 
proceedings.  Thus,  the  revised  language, 
“Disqualification  for  driving  under  the 
influence,  leaving  the  scene  of  an 
accident,  or  commission  of  a  felony," 
affords  a  State  the  flexibility  to  handle 
violations  of  the  disqualifying  BAC  level 
by  whatever  administrative  and/or 
cirminal  procedures  it  deems 
appropriate.  A  conforming  change  has 
been  made  in  the  wording  of  the 


introductory  text  of  paragraph  (b)(3)  as 
well. 

Paragraph  (b)(2)(i)  c/efines  the 
disqualifying  offense  of  “driving  a 
commercial  motor  vehicle  while  under 
the  influence  of  alcohol.”  This  offense 
may  occur  in  any  case  meeting  any  one 
or  more  of  the  following  three  criteria: 

(A)  Driving  a  commercial  motor 
vehicle  while  the  person’s  alcohol 
concentration  is  0.04  percent  or  more. 
This  is  one  of  the  per  se  offenses  of 
violating  the  disqualifying  BAC  level  for 
CMV  operators. 

(B)  The  Uniform  Vehicle  Code  (section 
ll-902(a)(2))  retains  the  offense  of 
driving  imder  the  influence  of  alcohol  to 
cover  cases  where  no  determination  of 
the  alcoholic  content  of  a  driver’s  blood 
was  performed  or  available  for  use  as 
evidence.  For  the  same  reason,  the  final 
rule  includes  the  behavioral 
determination  of  driving  under  the 
influence  of  alcohol  as  one  of  the  three 
criteria,  any  one  or  more  of  which  would 
trigger  BAC-related  disqualification 
proceedings  if  the  person  is  driving  a 
CMV. 

(C)  Finally,  seven  States,  the  NTSB, 
the  NAS,  AAMVA,  and  two  other 
respondents  commented  that  implied 
consent  provisions  are  essential  to  the 
enforcement  of  the  disqualifying  BAC 
level.  To  be  effective,  a  State  must 
provide  that  the  penalty  arising  from 
refusal  to  take  a  test  that  is  required  of  a 
CMV  driver  in  accordance  with  State 
procedures  is  no  less  stringent  than  the 
worst  potential  outcome  of  the  test.  This 
can  be  accomplished  by  modifying 
existing  implied  consent  laws  or  by 
enacting  implied  consent  laws  which 
apply  specifically  to  CMV  drivers. 
Therefore,  the  third  of  the  criteria,  any 
one  or  more  of  which  may  trigger 
proceedings  under  §  383.51(b)(2)(i),  is  a 
refusal  to  undergo  such  testing  as  is 
required  by  any  State  or  jurisdiction  in 
the  enforcement  of  the  BAC-related 
disqualification  as  defined  in  criteria  (A) 
and/or  (B)  above. 

To  be  in  compliance  with  the  Act,  the 
FHWA  would  expect  a  State  to  ensure 
by  statute  that  a  CMV  operator  is 
subject  to  disqualification  proceedings  if 
his/her  offense  meets  any  one  or  more 
of  the  criteria  outlined  above.  In  other 
words,  the  FHWA  does  not  intend  to 
give  States  the  option  of  selecting  one  or 
the  other  of  the  criteria  for  enforcement; 
instead.  States  are  expected  to  enforce 
all  of  them. 

In  addition.  States  must  ensure  that 
the  procedures  and  consequent 
penalties  for  CMV  operators’  violations 
of  the  disqualifying  BAC  level  are  in 
addition  to  any  applicable  procedures 
and  penalties  under  State  DUI  laws  for 


all  drivers.  For  example,  if  a  CMV 
operator  is  found  to  have  a  measured 
BAC  level  of  0.20,  he/she  will  have 
violated  not  only  the  disqualifying  CMV 
offense  but  also  the  State  illegal  per  se 
statute  for  DUI.  Likewise,  if  a  CMV 
operator  is  convicted  of  “driving  under 
the  influence"  as  specified  in  State  law, 
he/she  would  likewise  be  subject  to 
disqualification  for  excessive  BAC  as 
well  as  to  additional  penalties  imposed 
by  the  State  on  all  motorists  so 
convicted.  Finally,  in  refusing  to  take  the 
test  required  under  the  provisions  of  this 
regulation,  a  CMV  operator  will  most 
often  be  violating  State  implied  consent 
provisions  applicable  to  all  (drivers,  and 
will  thus  be  subject  both  to  the 
disqualifications  of  the  Act  and  to 
general  penalties. 

The  purpose  of  the  new  paragraph  (d) 
is  to  clarify  what  the  FHWA  expects 
each  State  to  do,  at  a  minimum,  to  be  in 
compliance  with  section  12009(a)(3)  of 
the  Act  (49  U.S.C.  app.  2708),  which 
requires  State  enforcement  of  the 
alcohol  concentration  level  established 
herein.  The  FHWA  will  not  require 
States  to  amend  their  existing  criminal 
statutes  dealing  with  “driving  under  the 
influence.”  Instead,  it  will  suffice  for 
States  to  establish  an  administrative 
procedure  to  disqualify  (by  license 
suspension,  revocation,  or  cancellation) 
CMV  operators  who  violate  any  element 
of  paragraph  (b)(2)(i)  of  §  383.51.  This 
administrative  procedure  would  be  in 
addition  to  any  pre-existing  State 
criminal  or  administrative  procedures 
applicable  to  the  CMV  operator’s 
specific  offense. 

Section  383. 72  Implied  consent  to 
alcohol  testing. 

The  final  rule  adds  a  new  section  to 
the  CDL  testing  and  licensing  portion  of 
Part  383.  This  new  section  states  that,  by 
the  act  of  driving  a  CMV,  a  CDL  holder 
has  given  his/her  implied  consent  to 
alcohol  testing  required  of  him/her  by  a 
State  or  jurisdiction  in  the  enforcement 
of  the  BAC-related  disqualifying  offense 
as  defined  in  §  383.51,  and  of  the  24-hour 
out-of-service  provision  (Section  392.5) 
for  any  positive  BAC. 

Section  383.131  Test  procedures. 

The  change  to  paragraph  (a)(1) 
requires  the  State  to  inform  every  CDL 
applicant  of  the  implied  consent  stated 
in  new  Section  383.72,  and  of  the 
resultant  exposure  to  procedures  and 
penalties.  The  purpose  of  this  change  is 
to  assure  that  applicants  for  the  CDL  are 
fully  apprised  of  the  terms  implicit  in 
their  acceptance  and  use  of  the  CDL  In 
addition.  States  are  encouraged  to  make 
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full  disclosure  in  the  manual  (to  be 
provided  to  all  CDL  applicants  in  accord 
with  Section  383.131)  of  all  the 
disqualification  ofienses  and  penalties 
for  CMV  operators,  so  that  driver 
applicants  will  understand  that  the 
ofienses  may  have  more  serious 
consequences  on  their  CDL  than  on 
other  types  of  licenses. 

Parts  390  and  391 

Part  383  applies  to  all  CMV  operators. 
All  drivers  covered  by  Parts  390  and  391 
of  the  FMCSRs  are  also  covered  by  Part 
383,  except  for  drivers  in  interstate 
commerce  who  operate  vehicles  that 
have  a  gross  vehicle  rating  of  greater 
than  10,000  pounds  and  less  than  26,001 
pounds,  and  that  are  neither  placarded 
for  hazardous  materials  nor  designed  to 
carry  16  occupants  or  more.  The  purpose 
of  the  revision  to  Part  390  is  to 
incorporate  the  new  definitions  for 
alcohol  concentration,  conviction,  and 
driving  a  commercial  motor  vehicle 
under  the  influence  of  alcohol.  These 
definitions  were  included  in  the  NPRM 
under  Part  391  revisions.  However,  with 
the  revisions  to  Parts  390  and  391  (53  FR 
18056)  published  May  19, 1988  the 
definitions  will  now  be  contained  in  Part 

390.  The  purpose  of  the  revisions  to  Part 

391,  as  contained  in  this  final  rule,  is  to 
make  consistent  the  BAG  level 
requirements  for  all  drivers  covered  by 
Part  391.  The  penalties  applicable  at  0.04 
percent  BAG  and  above  will  continue  to 
differ  for  the  two  groups  (GDL-holders 
and  non-GDL-holders)  covered  by  Part 
391.  The  revision  to  Part  391  also 
changes  the  term  “criminal  ofienses”  to 
“criminal  and  other  offenses”  to  reflect 
the  fact  that  violation  of  the  0.04  BAG 
standard  need  not  be  a  criminal  offense. 

Section  392.5  Intoxicating  beverages. 

The  revised  paragraph  (a)(2)  forbids  a 
GMV  operator  ftt)m  having  “any 
measured  alcohol  concentration,  or  any 
detected  presence  of  alcohol,  while  on 
duty,  or  operating,  or  in  physical  control 
of  a  motor  vehicle.”  The  penalty  for 
violation  of  this  regulation,  as  mandated 
in  Section  12008(d)(1)  of  the  Act,  is  a  24- 
hour  out-of-service  order. 

The  new  wording  [^'measured  *  *  *  or 
detected  *  *  *”)  follows  the 
recommendations  of  three  States  and  of 
the  International  Association  of  Ghiefs 
of  Police,  which  noted  that  “there  are 
many  times  that  the  driver  will  not  be 
available  to  an  instrument  for  measuring 
blood  alcohol.”  Each  State  will  have  the 
discretion  to  determine  whether 
“detection”  alone  is  sufficient  to  justify 
imposition  of  the  24-hour  out-of-service 
penalty,  or  whether  and  by  what  means 
“measurement”  will  be  required.  States 
will  be  responsible  for  enacting 


appropriate  lemslation  and  for  issuing 
conforming  policy  guidelines  to 
enforcement  officials. 

The  responses  of  five  States  exhibited 
some  uncertainty  over  the  applicability 
of  392.5  to  GDL  holders  who  are  not  in 
interstate  commerce  and  who  are  thus 
not  covered  by  the  FMGSRs  in  Parts  390 
through  397.  By  virtue  of  the  Act  (at 
Sections  12009(a)(21)  and  12008(d)(1)), 
the  FHWA  believes  that  State 
application  of  S  392.5  to  all  CDL  holders 
is  one  of  the  21  requirements  with  which 
States  must  comply  to  avoid  a 
withholding  of  Federal-aid  highway 
funds.  The  FHWA  will,  therefore,  expect 
the  States  to  enact  legislation  adapting 
§  392.5  to  apply  to  all  GDL  holders  in 
addition  to  any  other  drivers  subject  to 
the  FMGSRs. 

The  24-hour  out-of-service  penalty  for 
violations  of  S  392.5  is  an  explicit 
requirement  of  the  Act,  and  is  thus  not 
subject  to  regulatory  change. 
Nevertheless,  nine  State  agencies 
emphasized  potential  enforcement 
difficulties  with  the  24-hour  penalty.  For 
example.  States  are  concerned  about 
what  mechanism  to  use  to  implement 
the  out-of-service  requirement  and  how 
to  actually  keep  the  driver  out  of  service 
for  the  required  period.  Gommenters 
questioned  what  should  be  done  with 
trucks  pulled  over  on  the  side  of  the 
road,  the  cargo,  and  the  driver,  and  what 
records  they  will  be  required  to  keep 
and  transmit.  Respondents  pointed  to 
problems  with  the  transmittal  of  out-of¬ 
service  information,  and  with 
recordkeeping  for  out-of-service 
violations. 

Most  of  the  out  of  service  comments 
address  the  mechanics  of  putting  a 
driver  out  of  service  for  24  hours. 
Gurrently,  if  a  driver  is  inspected  at  a 
State-operated  MGSAP  inspection 
station  the  standard  inspection  form 
must  be  forwarded  to  FHWA.  If  the 
driver  is  put  out  of  service  this  is  noted 
on  the  form.  In  1987  slightly  over  1 
million  state  MGSAP  inspections  were 
reported,  of  which  57,581  resulted  in 
driver  out-of-service  violations. 
(Admittedly,  the  majority  of  these  out- 
of-service  sanctions  were  for  less  than 
24  hours.)  If  an  authorized  official  takes 
a  driver  out  of  service  after  stopping  him 
along  the  road.  State  procedures,  which 
are  not  controlled  by  FHWA,  apply. 
These  procedures  will  not  be  changed 
.by  this  regulation. 

While  foreseeing  some  difficulties 
arising  when  a  driver  is  put  out  of 
service  at  the  side  of  the  road,  as 
opposed  to  an  inspection  station,  the 
FHWA  does  not  anticipate  that  these 
problems  will  be  drastically  different 
from  those  that  now  exist  with  out-of- 


servlce  orders,  which  may  already  be 
issued  imder  a  variety  of  circumstances. 
(For  instance,  drivers  are  already  placed 
out  of  service  for  violations  of  hours-of- 
service  regulations.)  States  will  be  free 
to  implement  these  orders  in  whatever 
way  diey  deem  effective.  While  the 
State  may  wish  to  utilize  out-of-service 
tags,  secure  the  vehicle,  or  if  necessary 
tow  or  impound  it,  these  decisions  will 
be  made  by  the  States.  Whether  or  not  a 
citation  is  issued  is  also  a  State 
decision.  Recordkeeping  and  record 
transmittal  practices  also  do  not  need  to 
difier  ^m  &ose  nirrently  used. 

Although  46  State  agencies 
commented  on  the  proposed  rule,  only 
nine  presented  comments  which 
suggested  difficulties  with  this  proposal. 
Of  eleven  State  police  agencies  that 
commented,  only  three  suggested 
difficulties  with  the  proposal.  One,  New 
Jersey,  commented  that  this  proposal 
should  be  workable. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  major  rule 
under  Executive  Order  12291.  The  rule  is 
not  expected  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  or  lead  to  a  major  increase  in 
costs  or  prices,  or  have  significant 
adverse  efiects  on  the  United  States 
economy.  However,  because  of  the 
public  interest  in  the  issue  of  GMV 
safety  and  alcohol  use  and  the  expected 
benefit  in  transportation  safety,  this  rule 
is  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  For  this  reason,  and  pursuant 
to  Executive  Order  12498,  this 
rulemaking  action  has  been  included  on 
the  Regulatory  Program  for  significant 
rulemaking  actions. 

The  economic  impacts  of  this 
rulemaking  that  will  occur  are  primarily 
mandated  by  the  statutory  provisions 
themselves.  The  FHWA  has  prepared  an 
overall  regulatory  evaluation  for  the 
various  motor  vehicle  rulemaking 
actions  that  will  be  issued  to  implement 
the  Act.  This  evaluation,  which 
addresses  some  of  the  provisions 
contained  in  the  final  rule  issued  on  June 
1, 1987  (52  FR  20574,  FHWA  Docket  No. 
MG-125),  and  the  testing  and  licensing 
standards  issued  on  July  21, 1988  (53  FR 
27628  FHWA  Docket  No.  87-18),  is  in  the 
public  docket  and  available  for 
inspection  in  the  Headquarters  office  of 
the  FHWA,  Room  4232,  400  Seventh 
Street,  SW.,  Washington,  DG  20590. 
Specific  impacts  associated  with  this 
h^RM  were  analyzed  in  the  NAS  study 
and  are  summarized  below. 

The  NAS  study  examined  the  costs 
and  benefits  of  a  scenario  which 
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involved  increased  enforcement  at  three 
BAC  levels,  0.10,  0.04,  and  zero  percent. 

In  this  enforcement  scenario,  passive 
sensors  and/or  portable  breaA  testers 
were  assumed  to  be  used.  Using  $1 
million  as  the  value  of  a  life,  the 
specihed  minimum  value  for  DOT 
regulatory  purposes,  the  benefit  to  cost 
ratio  for  the  0.10  percent  BAC  option 
would  be  6.6  to  1.  For  both  the  0.04 
percent  and  zero  BAC  options  the 
benefit  cost  ratio  was  foimd  to  be  6.7  to 
1. 

Using  the  same  increased  enforcement 
strategy  assumptions,  but  assuming  that 
the  use  of  passive  sensors  and  or 
portable  breath  testers  would  not  be 
legally  permitted,  resulted  in  beneht-to- 
cost  ratio  ranging  from  4.1  to  1  to  4.9  to  1 
for  the  three  BAC  levels  studied. 

As  noted  in  the  NAS  report,  the 
estimated  beneHts  and  costs  are  based 
on  extrapolation  from  a  limited  and 
imperfect  data  base.  Nonetheless,  the 
benefits  would  have  to  be  overestimated 
in  excess  of  650  percent,  relative  to  cost, 
before  any  of  the  stated  increased 
enforcement  levels  and/or  lower  BAC 
levels  would  not  be  cost-effective  when 
the  above  devices  are  used  to  determine 
probable  cause.  Greatest  absolute 
benefits  were  with  the  zero  BAC  option 
with  the  least  being  at  0.10  percent  BAC. 

A  significant  part  of  the  motor  carrier 
industries  covered  by  the  Act  are  made 
up  of  small  firms,  from  one-person,  one- 
tnick  operations  of  some  owner- 
operators,  to  the  thousands  of  small 
fleet  operators  throughout  the  country. 
For  this  reason,  the  benefit  and  cost 
considerations  described  in  the  NAS 
study  and  the  regulatory  evaluation  as 
applicable  to  employers  and  the  motor 
carrier  industry  in  general,  are  equally 
applicable  to  the  small  entity  component 
of  the  industry.  Small  entities  have  been 
represented  at  public  meetings  held  to 
discuss  the  Act  and  have  had 
opportunities  to  submit  comments  to  the 
public  docket  established  in  conjunction 
with  FHWA’s  ANPRM  of  March  23, 1987 
(52  FR  9192)  and  the  NPRM  of  May  10, 
1988  (53  FR  16656).  The  FHWA  is  fully 
committed  to  doing  all  that  it  can  to 
ensure  that  no  undue  burdens  are  placed 
on  small  entities  as  a  result  of  this 
proposal. 

Federalism  Assessment 

This  action  amends  portions  of  the 
FMCSRs  primarily  to  include  driving  at 
BAC  levels  of  0.04  percent  or  higher  as  a 
disqualifying  offense  for  CMV  operators. 
Section  12008(f)  of  the  Act  directs  the 
Secretary  to  take  this  action  pursuant  to 
notice  and  comment  rulemaking.  Failure 
to  establish  a  BAC  level  will  result  in 
the  adoption  of  a  0.04  level  by  operation 
of  law. 


State  laws  and  regulations  are  not 
preempted  by  this  action.  However,  in 
order  to  avoid  a  withholding  of  Federal- 
aid  highway  funds.  States  are  required 
to  adopt  for  CMV  operators  the  BAC 
level  established  pursuant  to  this 
rulemaking  or  that  level  which  is 
established  by  Section  12008  if  the 
agency  does  not  set  the  level,  as  well  as 
conforming  laws  and  procedures 
necessary  to  enforce  the  new 
requirements. 

The  statutory  basis  for  this  action  is 
expressly  set  forth  in  the  Act  [Section 
12008(f)].  The  FHWA  has  carefully 
considered  the  federalism  implications 
of  this  action  in  light  of  the  principles, 
criteria,  and  requirements  of  the 
President’s  Executive  Order  on 
Federalism,  E.0. 12612,  October  26, 1987. 
This  action  limits  the  policy  making 
discretion  of  the  States  only  to  the 
extent  required  by  the  Act,  and  does  so 
only  to  achieve  the  national  safety  goals 
of  the  Act.  This  action  would  impose 
only  minimal  additional  costs  and 
burdens  on  the  States.  The  FHWA  does 
not  believe  that  this  action  would 
materially  reduce  the  scope  of  the 
governmental  functions  discharged  by 
the  States,  or  other  aspects  of  State 
sovereignty.  Furthermore,  the  final  rule 
accords  significant  flexibilities  to  the 
States  in  the  implementation  of  the 
congressionally-mandated  BAC 
standards.  For  example.  States  will  be 
able  to  treat  violations  of  the  0.04  BAC 
level  as  administrative  and/or  criminal 
proceedings.  For  all  these  reasons,  the 
FHWA  believes  that  this  action  will  be 
consistent  with  the  President’s 
Executive  Order  on  Federalism. 

Appendix  A — ^Typical  example  of  State 
implementing  legislation. 

The  following  excerpts  from  the  fifth  draft 
of  the  Model  Uniform  Commercial  Driver’s 
License  Act  (prepared  in  )uly  1988  by  the 
Model  CDL  Law  Subcommittee  of  the  Legal 
Services  Committee  of  AAMVA)  exemplify 
the  approaches  that  States  may  wish  to 
consider  in  meeting  the  requirements  of  this 
final  rule.  Adoption  of  this  specific  wording  is 
not  binding  on  the  States.  Furthermore,  States 
are  advised  that  AAMVA  is  continuing  to 
refine  its  model  legislation,  and  is  expected 
to  incorporate  the  results  of  this  final  rule  in 
its  subsequent  editions.  However,  the  FHWA 
believes  tiiat  this  draft  contains  a  useful 
approach  to  the  substance  of  this  rule. 

Section  12:  Disqualification  and 
cancellation 

(a)  Disqualification  offenses 

Any  person  is  disqualified  friim  driving  a 
CMV  for  a  period  of  not  less  than  one  year  if 
convicted  of  a  first  violation  of: 

(1)  Driving  a  commercial  motor  vehicle 
under  the  influence  of  alcohol  or  a  controlled 
substance; 

(2)  Driving  a  commercial  motor  vehicle 
while  the  alcohol  concentration  of  the 


person’s  blood  [,]  (or)  breath  [,  or  other  bodily 
substance]  is  0.04  or  more. 

***** 

(5)  Refusal  to  submit  to  a  test  to  determine 
the  driver’s  alcohol  concentration  while 
driving  a  commercial  motor  vehicle. 

If  any  of  the  above  violations  occurred 
while  transporting  a  hazardous  material 
required  to  be  placarded,  the  person  is 
disqualified  for  a  period  of  not  less  than  three 
years. 

(b)  A  person  is  disqualified  for  life  if 
convicted  of  two  or  more  violations  of  any  of 
the  offenses  specified  in  paragraph  (a),  or  any 
combination  of  those  offenses,  arising  fr^m 
two  or  more  separate  incidents. 
***** 

Section  13.  Commercial  drivers  prohibited 
from  operating  with  any  alcohol  in  system. 

(a)  Notwithstanding  any  other  provision  of 
this  [Code],  a  person  may  not  drive,  operate, 
or  be  in  physical  control  of  a  CMV  while 
having  alcohol  in  his  or  her  system. 

(b)  A  person  who  drives,  operates,  or  is  in 
physical  control  of  a  CMV  while  having 
alcohol  in  his  or  her  system  or  who  refuses  to 
take  a  test  to  determine  [his/her]  alcohol 
content  as  provided  by  [Section  14  of  this 
draft  model  legislation]  must  be  placed  Out- 
of-Service  for  24  hours. 

Section  14.  Implied  consent  requirements 
for  CMV  drivers. 

(a)  A  person  who  drives  a  CMV  within  this 
State  is  deemed  to  have  given  consent, 
subject  to  provisions  of  [cite  State  law 
establishing  alcohol  testing  standards]  to 
take  a  test  or  tests  of  that  person’s  blood, 
breath,  or  urine  for  the  purpose  of 
determining  that  person's  alcohol 
concentration,  or  the  presence  of  other  drugs. 

(b)  A  test  or  tests  may  be  administered  at 
the  direction  of  a  law  enforcement  officer, 
who  after  stopping  or  detaining  the  CMV 
driver,  has  probable  cause  to  ^lieve  that 
driver  was  driving  a  CMV  while  having 
alcohol  in  his/her  system. 

(c)  A  person  requested  to  submit  to  a  test 
as  provided  in  subsection  (a)  above  must  be 
warned  by  the  law  enforcement  officer 
requesting  the  test,  that  a  refusal  to  submit  to 
the  test  will  result  in  that  person  being 
disqualified  from  operating  a  CMV  under 
[Section  12  of  this  ^aft  model  legislation.] 

(d)  If  the  person  refuses  testing,  or  submits 
to  a  test  which  discloses  an  alcohol 
concentration  of  0.04  [percent]  or  more,  the 
law  enforcement  officer  must  submit  a  sworn 
report  to  [State  Licensing  Agency]  certifying 
that  the  test  was  requested  pursuant  to  [sub¬ 
section  (a)  above]  and  that  the  person 
refused  to  submit  to  testing,  or  submitted  to  a 
test  which  disclosed  an  alcohol  concentration 
of  0.04  [percent]  or  more. 

(e)  Upon  receipt  of  the  sworn  report  of  a 
law  enforcement  officer  submitted  under  Sub¬ 
section  (dj,  the  [state  licensing  agency]  must 
disqualify  the  driver  from  driving  a 
commercial  motor  vehicle  under  [Section  12 
of  this  draft  model  legislation]. 

[Note  by  the  AAMVA  model  law 
subcommittee:  ‘To  facilitate  the  alcohol 
testing  of  CMV  drivers  at  BACs 
recommended  by  the  FHWA  *  *  *  the 
Committee  recommends  incorporation  of  the 
above  implied  consent  provision  into  the 
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Model  State  CDL  law.  The  above  provision 
first  clarifies  the  authority  of  law 
enforcement  officers  to  request  a  CMV  driver 
to  submit  to  a  test  of  their  alcohol 
concentration  at  lower  levels  than  currently 
allowed  under  State  implied  consent  laws. 

The  adoption  of  this  provision  would  also 
eliminate  the  necessity  of  officers  estimating 
a  driver’s  specific  BAC  at  roadside,  as  a 
condition  to  requesting  a  CMV  driver  taking 
an  alcohol  test.  Appropriate  administrative 
actions  would  then  be  imposed  upon  the  test 
results.  Since  drivers  face  being  disqualified 
from  operating  a  CMV,  for  test  results  of  0.04 
or  greater,  the  Committee  recommends 
adopting  a  like  disqualification  period  for 
those  who  refuse  to  be  tested.  To  insure  that 
the  sanctioning  of  CMV  drivers  complies  with 
due  process  requirements,  each  State  should 
integrate  provisions  of  the  Act  into  existing 
notice,  hearing,  and  appeal  procedures 
currently  utilized  for  other  motor  vehicle 
administrative  sanctioning  actions.”] 

*  *  *  *  « 

A  regulatory  information  number 
(RIN]  is  assigned  to  each  regulatory 
action  listed  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  UniHed  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Title  49,  Code  of 
Federal  Regulations,  Chapter  III, 
Subchapter  B,  as  set  forth  below: 

List  of  Subjects  in  49  CFR  Parts  383, 390, 
391,  and  392 

Mighway  safety  driver  requirements. 
Highways  and  roads.  Licensing,  Motor 
carriers — Driver  qualification.  Reporting 
and  recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on  September  29, 1988. 

Robert  E^Fatris, 

Federal  Highway  Administrator. 

PART  383— COMMERCIAL  DRIVER’S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

1.  The  authority  citation  for  Part  383 
continues  to  read  as  follows: 

Authority:  Title  XIl  of  Pub.  L.  99-570, 100 
Stat.  3207-170:  49  U.S.C.  3102;  49  U.S.C.  App. 
2505;  49  CFR  1.48. 

2.  Section  383.5  is  amended  by  adding 
two  definitions  and  revising  the 
definition  entitled  “conviction,”  placing 
them  in  alphabetical  order  as  follows: 

§  383.5  Definitions. 
***** 

“Alcohol  concentration”  (AC)  means 
the  concentration  of  alcohol  in  a 
person’s  blood  or  breath.  When 


expressed  as  a  percentage  it  means 
grams  of  alcohol  per  100  milliliters  of 
Mood  or  grams  of  alcohol  per  210  liters 
of  breath. 

***** 

“Conviction”  means  an  unvacated 
adjudication  of  guilt,  or  a  determination 
that  a  person  has  violated  or  failed  to 
comply  with  the  law  in  a  court  of 
original  jurisdiction  or  by  an  authorized 
administrative  tribunal,  an  imvacated 
forfeiture  of  bail  or  collateral  deposited 
to  secure  the  person’s  appearance  in 
court,  a  plea  of  guilty  or  nolo  contendere 
accepted  by  the  court,  the  pa3mient  of  a 
fine  or  court  cost,  or  violaticm  of  a 
condition  of  release  without  bail, 
regardless  of  whether  or  not  the  penalty 
is  rebated,  suspended,  or  probated.” 
***** 

“Driving  a  commercial  motor  vehicle 
while  under  the  influence  of  alcohol” 
means  committing  any  one  or  more  of 
the  following  acts  in  a  CMV:  driving  a 
CMV  while  the  person's  alcohol 
concentration  is  0.04  percent  or  more; 
driving  under  the  influence  of  alcohol,  as 
prescribed  by  State  law;  or  refusal  to 
undergo  such  testing  as  is  required  by 
any  State  or  jurisdiction  in  the 
enforcement  of  §  383.51(b}(2)(i)(A]  or  (B), 
or  §  392.5(a)(2). 

***** 

§  383.51  [Amended] 

3.  In  §  383.51,  paragraph  (b)  is  revised, 
and  a  new  paragraph  (d)  is  added,  to 
read  as  follows: 

§  383,5 1  Disqualification  of  drivers. 
***** 

(b)  Disqualification  for  driving  while 
under  the  influence,  leaving  the  scene  of 
an  accident,  or  commission  of  a  felony. 

(1)  General  rule.  A  driver  who  is 
convicted  of  a  disqualifying  offense 
specified  in  paragraph  (b)(2)  of  this 
section,  is  disqualified  for  the  time 
specified  in  paragraph  (b)(3)  of  this 
section,  if  the  offense  was  committed 
while  operating  a  commercial  motor 
vehicle. 

(2)  Disqualifying  offenses.  The 
following  offenses  are  disqualifying 
offenses: 

(i)  Driving  a  commercial  motor  vehicle 
while  under  the  influence  of  alcohol. 
This  shall  include: 

(A)  Driving  a  commercial  motor 
vehicle  while  the  person’s  alcohol 
concentration  is  0.04  percent  or  more;  or 

(B)  Driving  under  the  influence  of 
alcohol,  as  prescribed  by  State  law;  or 

(C)  Refusal  to  undergo  such  testing  as 
is  required  by  any  State  or  jurisdiction 
in  the  enforcement  of  §  383.51(b)(2)(i)(A) 
or  (B),  or  §  392.5(a)(2). 

(ii)  Driving  a  commercial  motor 
vehicle  while  under  the  influence  of  a 


controlled  substance  as  defined  under 
Section  102(6)  of  the  Controlled 
Substances  Act  (21  U.S.C.  802(6)), 
including  all  substances  listed  in 
Schedules  I  through  V  of  21  CFR  Part 
1308,  as  they  may  be  amended  from  time 
to  time.  Schedule  I  substances  are 
identified  in  Appendix  D  of  this 
subchapter  and  Schedules  II  through  V 
are  identified  in  Appendix  E  of  this 
subchapter. 

(iii)  leaving  the  scene  of  an  accident 
involving  a  commercial  motor  vehicle; 

(iv)  A  felony  involving  the  use  of  a 
commercial  motor  vehicle,  other  than  a 
felony  described  in  paragraph  (b)(2)(v) 
of  this  section;  or 

(v)  The  use  of  a  commercial  motor 
vehicle  in  the  commission  of  a  felony 
involving  manufacturing,  distributing,  or 
dispensing  a  controlled  substance  when 
defined  as  any  substance  under  Section 
102(6)  of  the  Controlled  Substances  Act 
(21  U.S.C.  802(6))  including  all 
substances  listed  in  Schedules  I  through 
V  of  21  CFR  Part  1308,  as  they  may  be 
amended  from  time  to  time.  Schedule  I 
substances  are  identified  in  Appendix  D 
of  this  subch^ter  and  Schedules  II 
through  V  are  identified  in  Appendix  E 
of  this  subchapter. 

(3)  Duration  of  disqualification  for 
driving  while  under  the  influence, 
leaving  the  scene  of  an  accident,  or 
commission  of  a  felony. 

(i)  First  offenders.  A  drive  is 
disqualified  for  1  year  after  the  date  the 
driver  is  found  to  have  committed  an 
offense  described  in  paragraphs  (b)(2)(i) 
through  (b)(2)(iv)  of  this  section, 
provided  the  vehicle  was  not 
transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  App.  1801-1813). 

(ii)  First  offenders  transporting 
hazardous  materials.  A  driver  is 
disqualified  for  3  years  after  the  date  the 
driver  is  found  to  have  committed  an 
offense  described  in  paragraphs  (b)(2)(i) 
through  (b)(2)(iv)  of  this  section,  if  the 
vehicle  was  transporting  hazardous 
materials  required  to  be  placarded 
under  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C.  App. 
1801-1813). 

(iii)  First  offenders  of  controlled 
substance  felonies.  A  driver  is 
disqualified  for  life  after  the  driver  is 
found  to  have  committed  an  offense 
described  in  paragraph  (b)(2)(v)  of  this 
section. 

(iv)  Subsequent  Offenders.  A  driver  is 
disqualified  for  life  after  the  date  the 
driver  is  found  to  have  committed  an 
offense  described  in  paragraphs  (b)(2)(i) 
through  (b)(2)(iv)  of  this  section,  if  the 
driver  had  been  found  to  have 
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committed  once  before  any  offense 
described  in  paragraphs  (b)(2)(i)  through 
{b)(2)(iv)  of  this  section. 

*  «  *  *  * 

(d)  Substantial  compliance  by  States. 

(1)  Nothing  in  this  rule  shall  be 
construed  to  require  a  State  to  apply  its 
criminal  or  other  sanctions  for  driving 
under  the  influence  to  a  person  found  to 
have  operated  a  commercial  motor 
vehicle  with  an  alcohol  concentration  of 
0.04  percent,  except  licensing  sanctions 
including  suspension,  revocation,  or 
cancellation. 

(2)  A  State  that  enacts  and  enforces 
through  licensing  sanctions  the 
disqualifications  prescribed  in 
§  383.51(b)  at  the  0.04  alcohol 
concentration  level  and  gives  full  faith 
and  credit  to  the  disqualification  of 
commercial  motor  vehicle  drivers  by 
other  States  shall  be  deemed  in 
substantial  compliance  with  section 
12009(a)(3)  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986. 

«  *  *  *  * 

4.  Section  383.72  is  added  to  Subpart 
E,  as  follows: 

§  383.72  Implied  consent  to  alcohol 
testing. 

Any  person  who  holds  a  CDL  shall  be 
deemed  to  have  consented  to  such 
testing  as  is  required  of  him/her  by  any 
State  or  jurisdiction  in  the  enforcement 
of  §  383.51(b)(2)(i)  and  §  392.5(a)(2). 
Consent  is  implied  by  driving  a 
commercial  motor  vehicle. 

5.  Section  383.131  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  383.131  Test  procedures. 

(a)  *  *  * 

(1)  Information  on  the  requirements 
described  in  §  383.71,  the  implied 
consent  to  alcohol  testing  described  in 
§  383.72,  the  procedures  and  penalties, 
contained  in  §  383.51(b)  to  which  a  CDL 
holder  is  exposed  for  refusal  to  comply 
with  such  alcohol  testing.  State 
procedures  described  in  §  383.73,  and 
other  appropriate  driver  information 
contained  in  Subpart  E  of  this  part; 

*  «  *  *  * 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS: 
GENERAL 

6.  The  authority  citation  for  Part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2503  and  2505;  49 
U.S.C.  3102  and  3104;  49  CFR  1.48. 

7.  Section  390.5  is  amended  by  adding 
three  deflnitions. 

§390.5  Definitions. 
***** 


“Alcohol  concentration”  (AC)  means 
the  concentration  of  alcohol  in  a 
person’s  blood  or  breath.  When 
expressed  as  a  percentage  it  means 
grams  of  alcohol  per  100  milliliters  of 
blood  or  grams  of  alcohol  per  210  liters 
of  breath. 

“Conviction”  means  an  unvacated 
adjudication  of  guilt,  or  a  determination 
that  a  person  has  violated  or  failed  to 
comply  with  the  law  in  a  court  of 
original  jurisdiction  or  by  an  authorized 
administrative  tribunal,  an  unvacated 
forfeiture  of  bail  or  collateral  deposited 
to  secure  the  person’s  appearance  in 
court,  a  plea  of  guilty  or  nolo  contendere 
accepted  by  the  court,  the  payment  of  a 
fine  or  court  cost,  or  violation  of  a 
condition  of  release  without  bail, 
regardless  of  whether  or  not  the  penalty 
is  rebated,  suspended,  or  probated. 

“Driving  a  commercial  motor  vehicle 
while  under  the  influence  of  alcohol” 
means  committing  any  one  or  more  of 
the  following  acts  in  a  CMV;  driving  a 
CMV  while  the  person’s  alcohol 
concentration  is  0.04  percent  or  more; 
driving  under  the  influence  of  alcohol,  as 
prescribed  by  State  law;  or  refusal  to 
undergo  such  testing  as  is  required  by 
any  State  or  jurisdiction  in  the 
enforcement  of  §  383.51(b)(2)(i)(A)  or 
(B),  or  §  392.5(a)(2). 
***** 

PART  391— QUALIFICATIONS  OF 
DRIVERS 

8.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 

504  and  3102;  49  CFR  1.48. 

9.  In  §  391.15,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  391.15  Disqualification  of  drivers. 
***** 

(c)  Disqualification  for  criminal  and 
other  offenses. 

1.  General  rule.  A  driver  who  is 
convicted  of  (or  forfeits  bond  or 
collateral  upon  a  charge  of)  a 
disqualifying  offense  specifled  in 
paragraph  (c)(2)  of  this  section  is 
disqualified  for  the  period  of  time 
specified  in  paragraph  (c)(3)  of  this 
section,  if — 

(1)  The  offense  was  committed  during 
on-duty  time  as  deflned  in  §  395.2(a)  of 
this  subchapter  or  as  otherwise 
specified;  and 

(ii)  The  driver  is  employed  by  a  motor 
carrier  or  is  engaged  in  activities  that 
are  in  furtherance  of  a  commercial 
enterprise  in  interstate,  intrastate,  or 
foreign  commerce; 

(2)  Disqualifying  offenses.  The 
following  offenses  are  disqualifying 
offenses; 


(i)  Driving  a  commercial  motor  vehicle 
while  under  the  influence  of  alcohol. 

This  shall  include: 

(A)  Driving  a  commercial  motor 
vehicle  while  the  person’s  alcohol 
concentration  is  0.04  percent  or  more; 

(B)  Driving  under  the  influence  of 
alcohol,  as  prescribed  by  State  law;  or 

(C)  Refusal  to  undergo  such  testing  as 
is  required  by  any  State  or  jurisdiction 
in  the  enforcement  of  §  391.15(c)(2)(i) 

(A)  or  (B).  or  §  392.5(a)(2). 

(ii)  Driving  a  motor  vehicle  under  the 
influence  of  a  Schedule  I  drug  or  other 
substance  identified  in  Appendix  D  to 
this  subchapter  [^],  an  amphetamine,  a 
narcotic  drug,  a  formulation  of  an 
amphetamine  or  a  derivative  of  a 
narcotic  drug; 

(iii)  Transportation,  possession,  or 
unlawful  use  of  a  Schedule  I  drug  or 
other  substance  identifled  in  Appendix 
D  of  this  subchapter  [*],  amphetamines, 
narcotic  drugs,  formulations  of  an 
amphetamine,  or  derivatives  of  narcotic 
drugs  while  on  on-duty  time; 

(iv)  Leaving  the  scene  of  an  accident 
which  resulted  in  injury  or  death;  or 

(v)  A  felony  involving  the  use  of  a 
motor  vehicle. 

(3)  Duration  of  disqualification — (i) 
First  offenders.  A  driver  is  disqualified 
for  1  year  after  the  date  of  conviction  or 
forfeiture  of  bond  or  collateral  if,  during 
the  3  years  preceding  that  date,  the 
driver  was  not  convicted  of,  or  did  not 
forfeit  bond  or  collateral  upon  a  charge 
of  an  offense  that  would  disqualify  the 
driver  under  the  rules  of  this  section. 
Exemption.  The  period  of 
disqualiflcation  is  6  months  if  the 
conviction  or  forfeiture  of  bond  or 
collateral  soley  concerned  the 
transportation  or  possession  of 
substances  named  in  paragraph 
(c)(2)(iii)  of  this  section. 

(ii)  Subsequent  offenders.  A  driver  is 
disqualifled  for  3  years  after  the  date  of 
his  conviction  or  forfeiture  of  bond  or 
collateral  if,  during  the  3  years 
preceding  that  date,  he  was  convicted 
of,  or  forfeited  bond  or  collateral  upon  a 
charge  of,  an  offense  that  would 
disqualify  him  under  the  rules  in  this 
section. 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

10.  "The  authority  citation  for  Part  392 
continues  to  read  as  follows: 


‘  A  copy  of  the  Schedule  I  drugs  and  other 
substances  may  be  obtained  by  writing  to  the 
Director,  Ofhce  of  Motor  Carrier  Standards, 
Washington,  DC  20590.  or  to  any  Regional  office  of 
Motor  Carrier  and  Highway  Safety  of  the  Federal 
Highway  Administration  at  the  address  given  in 
$  390.27  of  this  subchapter. 


BEST  COPY  AVAILABLE 
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Authority:  49  U.S.C.  App.  2505;  49 
U.S.C  3102;  49  CFR  1.48. 

11.  In  Part  392,  §  392.5(a)(2)  is  revised 
to  read  as  follows: 

§  392.5  Intoxicating  beverages. 

(a)  *  *  * 

(1)  *  *  * 

(2)  Consume  an  intoxicating  beverage 
regardless  of  its  alcohol  content,  be 
under  the  influence  of  an  intoxicating 
beverage,  or  have  any  measured  alcohol  ' 
concentration  or  any  detected  presence 
of  alcohol,  while  on  duty,  or  operating, 
or  in  physical  control  of  a  motor  vehicle: 
or 
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